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10 November 2020 

Dear Ms Fabiani 

Committee on the Scottish Government Handling of Harassment Complaints 
Request for information from the Crown Office and Procurator Fiscal Service 

I refer to your letter dated 5 November 2020 to the Lord Advocate in your capacity as 

Convener of the Scottish Parliament’s Committee on Scottish Government Handling of 
Harassment Complaints. In your letter you advise that the Committee considers that 
there may be material held by the Crown Office and Procurator Fiscal Service (COPFS) 

in the context of the criminal investigation and prosecution of Alex Salmond which is 
relevant to the Committee’s remit and request that all such information held by COPFS 

is provided to the Committee. 

Neither the Lord Advocate nor the Solicitor General for Scotland has had any personal 

involvement in the criminal investigation of, or the criminal proceedings against, Alex 
Salmond. The Lord Advocate has accordingly asked me to reply to your letter on his 

behalf. 

The material that COPFS holds in relation to the criminal investigation and prosecution 

of Alex Salmond, as in any case, was obtained and is held for that sole purpose. As a 
data controller, any processing or disclosure of that material must be lawful, which 

means that there must be a legal basis for that processing. If COPFS were to process 
data without such a legal basis, it would be in breach of both its responsibilities as data 
controller and the legal rights of those who own the data which the Service holds for 

that purpose. In that regard the Scottish Information Commissioner, in the context of a 
Freedom of Information request to COPFS for access to witness statements, has 

observed as follows1: 

"In determining whether release of the information contained in the witness statements 

(and their personal details) would breach the first data protection principle, I will first 
consider whether the processing of the information would be fair. I appreciate that in 

making such a statement to the Police, the named witnesses would have had an 
expectation that this information could have been used for any subsequent Police 
investigation that may follow. However, I am not satisfied that that there would have 

been any reasonable expectation on the behalf of the witnesses that the information 

1 Decision 192/2006 – Mr David Sharpe and the Chief Constable of Strathclyde Police 
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would be released for other purposes, albeit that the information provided by them 

came about as a result of an incident which occurred". 

If COPFS were to provide such information for other purposes then there is a significant 
risk that this  would undermine public confidence  both in  the police and in COPFS and 

that members of the public would be discouraged from providing such information 

which is necessary for the investigation and prosecution of crime. 

In the context of criminal proceedings, Part 6 of the Criminal Justice and Licensing 
(Scotland) Act 2010 provides a legal basis for COPFS to disclose such data, where 
relevant, to the accused for the purpose of preparation and presentation of the defence 

in criminal proceedings. There would require to be a separate legal basis to allow 
COPFS to disclose the material it holds for any other purpose, which for present 

purposes, includes the ongoing work of the Committee.  In the absence of specific 
legislation, such a legal basis would ordinarily be a court order but can also be with the 

consent of the data owner. For example, in your letter you refer to COPFS having 
provided material to a witness who made reference to that material when giving 
evidence to the Committee. COPFS was able to provide the data to that witness as it 

was material that she owned, and she consented to COPFS disclosing it to her. 

At present, you have identified no legal basis that would allow COPFS to disclose any 

material which it holds to the Committee. In saying that, I have taken the view that 
your letter to the Lord Advocate is not a formal requirement under Section 23 of the 

Scotland Act 1998. Section 23 may provide the necessary legal basis for COPFS to 
identify and disclose relevant material which it holds to the Committee should the 
Committee be empowered to do so by standing orders of the Parliament, which 

appears to be the case, and decide to make such a requirement. However, the 

Committee will recall that section 23(10) of the Act is in the following terms: 

“A procurator fiscal is not obliged under this section to answer any question or produce 
any document concerning the operation of the system of criminal prosecution in any 

particular case if the Lord Advocate— 

(a) considers that answering the question or producing the document might prejudice
criminal proceedings in that case or would otherwise be contrary to the public interest,

and

(b) has authorised the procurator fiscal to decline to answer the question or produce

the document on that ground.”

This provision makes it clear that COPFS cannot simply produce any document on 

receipt of a section 23 requirement from the Committee. Instead Crown Counsel, on 
behalf of the Lord Advocate, would need to consider whether producing the document 

sought would be contrary to the public interest. In making such an assessment Crown 
Counsel would consider the relevant public interests, including, but not limited to, the 
relevance of the document to the work of the Committee, the interests of the owner of 

the document or anyone named in it having regard to the specific nature of the 
material sought, and the public interest in maintaining public confidence and 

cooperation in providing the police and prosecutors with information necessary for the 
effective investigation and prosecution of crime.  This is not an exhaustive list of the 
factors which would be taken into account as each document would need to be 

considered on its own merits. 

In the circumstances, should the Committee decide to make a requirement under 

section 23, it would be helpful if that requirement could  specify what document or 
documents the Committee sought and, if possible, an outline of the anticipated 
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relevance of the document to the work of the Committee. This would allow COPFS to 
ascertain firstly whether it holds the document or documents sought and thereafter to 

make an informed decision on the public interest test required by the Act. 

Finally, I am aware that the solicitors acting on behalf of Mr Salmond previously wrote 

to the Committee in early September 2020 suggesting that they could make material 
which was disclosed to them in the criminal proceedings available to the Committee but 
that they would require the consent of the Lord Advocate to do so. The confidentiality 

of information which has been disclosed to an accused person or his solicitors in 
criminal proceedings is governed by section 162 of the Criminal Justice and Licensing 

(Scotland) Act 2010. Subsection 2 of section 162 states that “the accused must not use 
or disclose the information or anything recorded in it other than in accordance with 
subsection (3)”. Subsection 3 essentially allows the accused to whom disclosure is 

made to use or disclose the material for the purpose of preparation and presentation of 
the case at first instance and on appeal. The definition of accused for these purposes 

includes any solicitor or advocate acting on behalf of the accused and information 
means material of any kind given to or obtained by the prosecutor in connection with 
the proceedings. Section 163 of the said Act states that any person who knowingly 

uses or discloses information in contravention of section 162 commits an offence. 

There is no legal basis in the 2010 Act or otherwise in law which would allow the Lord 
Advocate or COPFS to consent to Mr Salmond departing from his obligations under 

section 162 of the 2010 Act. 

I hope that this is helpful. 

Yours sincerely 

Kenny Donnelly 
Procurator Fiscal, High Court 


